CONSTRUCTION AGREEMENT AND GENERAL CONDITIONS

AGREEMENT made as of this ________ day of November 2014 by and between _____ Corp. hereinafter known as “Contractor”, a New York corporation, with a place of business at ________________________, and _________ hereinafter known as "Owner", residing at ___________________
W I T N E S S E T H:


WHEREAS, the Owner proposes to have certain work, labor and services performed at  __________, Brooklyn, New York, (the "Project"), including, but not limited to carpentry work specified in Schedule B attached hereto and made a part hereof, and pursuant to the Contract Documents (the "Work"); and


WHEREAS, Contractor has represented itself as being skillful, experienced and knowledgeable in the field of carpentry and the inherent problems related to such Work; and

WHEREAS, Owner represents herein that Owner is familiar with issues that may arise as a result of the age and condition of the premises in which the work herein is being requested that may require special work that is not contemplated or included herein; and

WHEREAS, by reason of said representation and in reliance thereupon Owner has selected Contractor to perform the Work and the Contractor has agreed to be engaged by the Owner to perform the Work; and


WHEREAS, Owner represents that Owner has engaged an independent architect to perform required administrative work and to prepare plans by which the Contractor shall be guided and Owner represents that such plans have been submitted to and approved by such government departments, agencies and bureaus with jurisdiction over such projects. The approved plans are attached hereto as Schedule A and made a part hereof; and  


WHEREAS, Owner is aware that the Contractor is relying on the plans provided and agrees to perform the Work in accordance with said plans; and 

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth, Owner and Contractor hereby agree as follows:

ARTICLE 1

CONTRACT DOCUMENTS

1.1
Definitions


1.1.1
Contract Documents shall consist of:



1.1.1.1

The Construction Agreement and General Conditions and attached 




schedules;



1.1.1.2

The Specifications and approved plans prepared by Architect, 




attached hereto as Schedule A;



1.1.1.3

Scope of work indicated on Schedule B attached hereto



1.1.2
The "Project" shall mean the performance of work enumerated in Schedule 



B.


1.1.3
The "Work" shall mean the furnishing of all supplies, tools, scaffolding, equipment, labor, and whatever else is necessary to perform the Project as required by the Contract Documents.  Contractor shall obtain such materials as agreed upon between the parties and listed on Schedule B.  Costs of materials shall be allocated in accordance with Schedule B.


1.1.4
The "Owner" shall mean Jeffrey Denny, individually and acting by and through its duly authorized representative or representatives.



1.1.5
The "Contractor" shall mean the person or organization identified as such in this Agreement who undertakes and agrees hereby to perform the Work for a specified price for the Project as an independent contractor.



1.1.6
The "Architect" shall mean ___________________________ , the designers of the Project, and the consultants retained by the Architect.



1.1.7
The "Project Site" shall mean the premises located at 140 Rogers Avenue, Brooklyn, New York.
ARTICLE 2

SCOPE OF WORK, MATERIALS AND LABOR

2.1
Scope of Work


Contractor shall perform and complete for Owner all the Work required by and in conformity with the Contract Documents in order to complete, as intended, the Project.  Except as otherwise indicated herein, all materials to be furnished and labor to be performed shall be furnished, performed and completed by Contractor in strict accordance with the Contract Documents and in conformity with all applicable federal, state and local laws, rules, regulations and requirements.  It is acknowledged that Contractor is not a general contractor.  Contractor is engaged solely to perform such work as contained in the Scope of Work.

2.2
Contract Documents


The Contract Documents form the contract between Owner and Contractor.  References in the Contract Documents to "the contract", "this contract" or "the Construction Contract" shall be deemed to include all of the Contract Documents and schedules.  References to "this Agreement" or "the Agreement" shall refer to this instrument, which is one of the Contract Documents.


2.3
Intent of the Contract Documents


2.3.1
The intent of the Contract Documents is to include in the Work all labor, materials that are to be supplied by the Contractor, supplies, insurance, tools, equipment, permits, licenses, and any other items required to execute and complete the Work satisfactorily, as intended, and in accordance with the Contract Documents.



2.3.2
Contractor shall perform and complete the Work in accordance with the intent and meaning of the Contract Documents and shall perform all Work incident thereto or as is usually performed in connection therewith or as is reasonably inferable therefrom.



2.3.3
The Contract Documents are complementary and what is called for by one shall be as binding as if called for by all.



2.3.4
If any conflicts or ambiguities are found in or between the Drawings and Specifications, or among any of the Contract Documents, they shall be brought immediately to the attention of Architect for resolution.  The Architect will interpret the Contract Documents so as to secure in all cases the most substantial and complete performance of the Work at no change in Contract Price, so long as such interpretation does not materially change the scope of the Contract Documents.  The opinion, decision and/or interpretation of the Architect shall be in writing and supplied to the parties hereto.


2.3.5
Addenda to parts of the Contract Documents and orders for changes to the scope of the work are for the purpose of varying, modifying, rescinding or adding to portions of the Contract Documents.  All addenda and changes to the scope of the work should be read together with the portions of the Contract Documents to which they pertain.  Where an addendum change to the scope of the work modifies a portion of a paragraph or a section, the remainder of the paragraph or section shall remain in force unless otherwise stated in the addendum.



2.3.6
Captions, headings, cover pages, tables of contents and footnote instructions contained in the Contract Documents are inserted only to facilitate reference and for convenience and in no way define, limit or describe the scope, intent or meaning of any provision thereof.


2.4
Site Investigation and Completeness of Drawings


2.4.1
Contractor represents that it has examined the Project and Project Site and has taken note of local conditions, traffic inside and outside the Project Site, the limitations on the movement of equipment and the storage of materials, the times during which the Work may be performed and the condition of the premises within which the Project is to be constructed.

 

2.4.2
Contractor acknowledges that there may be items of the Work which may not have been drawn or specified with complete detail in the Drawings and Specifications but which are required for the completion of the Work.  Any such item, when identified by Architect, Contractor  or Owner as part of the reasonable development of the Work, shall be performed by Contractor as part of the Work without further action or order of Owner or Architect and with an adjustment, as necessary, to the Contract Price.  



2.4.3
Contractor agrees that should there be any concealed conditions that may affect the cost of performing the Project, the additional costs to address said conditions shall be borne by Owner.  Contractor has visually examined the areas of the Project Site that may affect the Project or Work and has submitted its price for performance of the Work following said examination.


2.4.4
Notwithstanding anything herein to the contrary, Contractor shall not be held to have knowledge regarding the stability of the building in which the Work is being performed.  Contractor is relying solely on the representations of the Owner and Architect that the building is structurally sound and amenable to work intended herein.  Contractor shall not be liable if any of the Work for which Contractor is being hired to perform shifts, breaks or otherwise is altered by a shift or other change of position of the building or as a result of a condition for which Contractor is not responsible. 

2.5
Title to Materials


Title to all materials shall immediately vest in Owner upon payment for such materials, whether or not then incorporated or installed into the Project, subject to the right of Owner or Architect to reject same for failure to conform to the standards of any or all of the Contract Documents.  The exercise of said right of rejection shall be done in a reasonable manner. Title to all Work and materials shall be in Owner, free and clear of all liens, claims, security interests or encumbrances. 

2.6
Contractor's Obligations


2.6.1
Contractor shall in a good and workmanlike manner perform all the Work required by the Contract Documents in accordance with the best practice of construction and within the Contract Time prescribed in Section 3.1 hereof.  Contractor shall supervise and direct the Work using its best skill and attention.  Contractor shall be solely responsible for all construction means, methods, techniques and procedures within the scope of the Work.



2.6.2
 Contractor shall furnish, erect, maintain, and remove such construction as may be required.   Contractor shall be responsible for the safety, efficiency and adequacy of its appliances and methods, and for any and all damage which may result from failure of or improper construction, maintenance or operation of such plant, appliances and methods.   Contractor shall comply with all terms of the Contract Documents, and shall do, carry on and complete the entire Work to the reasonable satisfaction of the Owner and Architect.



2.6.3
 Contractor shall deliver all materials at such times and in such quantities as will insure the speedy and uninterrupted progress of the Work.  All materials shall be delivered to the Project Site in proper order and quantity and shall be stored at the Project Site, if storage space is available in Owner's opinion, or in such places as Owner or Architect may direct.  Notwithstanding the foregoing, under no circumstances shall any materials be stored at the Project Site in a manner that will impede access to the elevators or tenant spaces.



2.6.4
 Contractor shall handle all materials used in the performance of the Work furnished by Contractor, as the same are delivered to the Project Site. Contractor is not a guarantor of the security of the Project site.  After final completion and acceptance of the Work, Contractor shall remove all surplus materials and equipment furnished by it which have not been incorporated into the Work.



2.6.5
Unless otherwise provided in the Contract Documents,  Contractor shall secure and pay for all permits required for Contractor’s specific portion of the job, including, governmental fees, licenses and inspections, excluding the general Building Permit and Certificate of Occupancy which shall be secured by Architect.  Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders of any public authority bearing on the performance of the Work.  If Contractor observes that any of the Contract Documents are at variance with any applicable law in any respect,  Contractor shall promptly notify Architect and Owner, in writing, and any necessary changes shall be accomplished by appropriate modifications.  


2.6.6
 Contractor shall be responsible for keeping the Work neat and broom clean and its working area in a neat and presentable fashion.  Contractor shall comply with any reasonable directives of Owner pertaining to debris removal within three (3) days or Owner may take appropriate action and have the  Contractor back-charged on account thereof.


2.7
"Or Equal"/Substitution Clause


2.7.1
The products, materials and equipment of manufacturers referred to in the Specifications and on the Drawings are intended to establish the standard of quality and design required by Architect; however, products, materials and equipment of manufacturers, other than those specified, may be used but only if approved in writing by Architect, such approval not to be unreasonably withheld.



2.7.2
It is understood and agreed that Owner is entitled to specify products, materials and equipment for which no substitution will be permitted.  Owner or Architect's refusal to accept a substitution or proposed "or equal" shall be final and binding on Contractor.  Contractor shall not be liable for any damages or delay if the materials demanded by Owner or Architect are not reasonably available to Contractor.  Should the material demanded by Owner or Architect be at additional cost to the Contractor, Same shall require a change order to the Contract and may require an adjustment to the Contract price.


2.7.3
Architect and Owner will be the sole judge of the equivalency of proposed substitute products, materials and equipment.  The exercise of such judgment shall be made in a reasonable manner. Architect will make written recommendations of acceptance or rejection with respect to any substitution to Owner.  The Owner will then authorize Architect to issue to Contractor written approval or rejection of the substitution.



2.7.4
If Contractor desires to use a substitute item, Contractor shall make application to Architect, in writing, in sufficient time, having regard for the progress of the Work, the period of delivery of the goods concerned and adequate time for Architect's review, stating and fully identifying the proposed substitute and cost changes, if any, and shall submit substantiating data, samples, and/or brochures, of the item proposed.



2.7.5
Prior to proposing any substitute item, Contractor reasonably shall satisfy itself that the item proposed is, in fact, at least equal to that specified; that it will fit into the space allocated and within the load allocated for the same; that it affords comparable ease of operations, maintenance and service; that its appearance, longevity and suitability for the use are equal to or better than that specified; and that the substitution requires no change in dimension or design of any other Work of  Contractor.
ARTICLE 3

TIME OF PERFORMANCE, PROGRESS


SCHEDULE, COORDINATION, TIME EXTENSION

3.1
Contract Time


Contractor shall commence the Work upon receipt of a written Notice to Proceed signed by Owner and shall complete all Work no later than ______________________________ ("Contract Time").   Owner acknowledges that Contractor’s ability to perform is contingent upon the availability of materials, time for inspections and approvals, acts of God, government laws, regulations and rules and the work of other contractors at the Jobsite (i.e. should the plumbing or electrical contractors fail to complete their installation, and have same approved by the Architect or receive necessary government “sign-offs” then Contractor is relieved from strict adherence to the time frame herein until same are completed).

3.2
Progress Schedule


3.2.1
Contractor shall commence the Work as provided in the Notice to Proceed signed by Owner and shall thereafter prosecute the Work diligently, without interruption, and in accordance with the time and place requirements of the Project as determined and directed by Owner and Architect, by using such means and methods of construction as will assure that the Work will be performed hereunder in accordance with the Contract Documents and to the reasonable satisfaction of Owner and Architect.



3.2.2
If, in the reasonable opinion of Owner or Architect, Contractor falls materially behind the progress schedule then in effect, Contractor shall take whatever steps may be necessary to improve its progress.  It is the responsibility of Contractor to maintain its schedule so as not to unreasonably delay the progress of the Project, subject to the work of other contractors, if any.   


3.3
Notice of Delay


Should  Contractor be or anticipate being delayed or disrupted in performing the Work hereunder for any reason,  Contractor shall promptly and in no event more than five days after the commencement of any condition which is causing or is threatening to cause such delay or disruption notify Owner and Architect in writing of the effect of such condition upon the progress schedule then in effect, stating why and in what respects the condition is causing or is threatening to cause a delay.  
 
3.4
Extension of Time


3.4.1
An extension of time under the progress schedule then in effect may be granted by Owner, subject to the provisions hereof, upon written application therefor by Contractor to Owner and Architect.  


3.4.2
 Contractor shall be entitled to an extension of time, under the progress schedule then in effect, for delays in the performance of the Work caused solely by the acts or omissions of Architect or Owner, or unforeseeable causes beyond the control and without the fault or negligence of  Contractor including, but not limited to, acts of God, acts of the public enemy, acts of any government body, fires, floods, epidemics, quarantine restriction, strikes, freight embargoes, unusually severe weather, or delays of other contractors or materialmen arising from unforeseeable causes beyond the control and without the fault or negligence of both  Contractor.  
ARTICLE 4

CONTRACT PRICE

For the performance and completion of the Work, Owner shall pay Contractor One Hundred Thirty Thousand Six Hundred Dollars ($130,600.00) ("Contract Price"); provided, that, if the Contract Price shall be expressly revised by a Change Order, the Contract Price shall thereafter mean the Contract Price as so revised.  

ARTICLE 5

METHOD, SCHEDULE AND TERMS OF PAYMENT

5.1
Partial Payment


5.1.1 
In accordance with Requisitions submitted and approved as provided below for Work performed in accordance with the Contract Documents, Contractor shall be entitled to partial payment in an amount equal to the contract value of the Work as contained in Schedule C.


Partial payments shall constitute advances against the Contract Price until final payment is made and accepted.  No partial payment made, nor approval of a portion of the Work given for purposes of making a partial payment, shall constitute an acceptance off any work not in accordance with the Contract Documents.



5.1.2
Payments to the Contractor shall be dependent upon the actual progress of the Contractor and receipts for any material for which Owner is responsible

5.2
Requisitions


Applications for partial payments ("Requisitions") and the final payment ("Final Requisition") shall be submitted by Contractor to Architect for the reasonable approval of Owner and Architect.  

5.3
Payment for Stored Materials


If approved in advance by Owner, payment will be made on account of the value of materials not incorporated in the Work but delivered and suitably stored at the Project Site or at an offsite location agreed upon in writing by Owner or Architect.  Such Payments shall be conditioned upon submission by Contractor of bills of sale or other supporting documentation reasonably satisfactory to Owner and Architect to establish Owner’s title to such materials, free of any security interests.  In the event that Contractor stores any materials offsite, Contractor shall be responsible for warehousing charges, and such charges will be deemed included in the Contract Price.  

5.4
Receipts and Releases of Liens


With each Requisition, Contractor shall furnish its affidavit of payment, for materials furnished through such date except for any permitted retainage.  


5.5
Time of Payment


Requisitions shall be submitted by Contractor to the Owner by the 25th day of each month for the value of Work completed to the date of Requisition  The Architect shall review the Requisition and recommend its approval, as modified if appropriate, to the Owner.  Owner shall make payment to Contractor within 10 days after approval of Contractor’s Requisition or part thereof.  Contractor shall only be entitled to payment in the amount of said Requisition, which must be signed by Owner and Architect before payment is made.  
 
5.6
Retainage


Upon the substantial completion of the Work agreed to herein, Contractor may submit a Requisition requesting a reduction of retainage by an amount agreed to by the parties herein.

5.7
Final Payment


5.8.1
The balance due Contractor shall be paid to Contractor by Owner, as final payment hereunder, within thirty (30) days after all of the following have taken place:





5.8.1.1
Contractor’s Final Requisition has been submitted by 




Contractor and approved as required;





5.8.1.2
The Requisitions have been submitted by Contractor, and 




any other documents or actions expressly specified in the Contract 




Documents as preconditions to final payment have been submitted or 



completed and approved; and





5.8.1.3
Any inspections or approvals with respect to any of the Work 



that Owner or Architect deems legally required or appropriate by 




governmental authorities have been performed or obtained; and



5.8.2
Acceptance of final payment shall be and operate as a release to all of the parties to this agreement of all claims and liabilities for all things done or furnished in connection with the Work and for every act, omission or neglect relating to or arising out of the Work.  

5.9
Withholding of Payments


5.9.1
Owner may withhold payment in order:





5.9.1.1
to assure payment of claims or liens verified by the 





Contractor, Owner and Architect  of any persons actually supplying 




labor or materials for the Work;





5.9.1.2
to protect Owner from loss due to death or injury to persons, 




or damage due to the negligence of Contractor so long as an action 




has been filed or a written claim made, except if Contractor has 




appropriate insurance to address said claims;





5.9.1.3
in the event that Contractor fails to furnish any information 




required by law; or
ARTICLE 6

CONTRACTOR

6.1
Presence of Contractor


Contractor shall devote such time as is sufficient to complete the Work within the time specified herein. Contractor shall be present at the Project Site during the time the Work is required to be performed.  


6.2
Representations and Warranties


Contractor represents and warrants that:



6.2.1
Contractor is financially solvent and is experienced in and competent to perform the Work;



6.2.2
Contractor is familiar with all Federal, State or other laws, ordinances, orders, rules, requirements and regulations related to the Work;



6.2.3
Any temporary and permanent Work required by the Contract Documents can be satisfactorily constructed; and


6.3
Verifying Dimensions and Site Conditions


6.3.1
Before proceeding with the Work, Contractor shall investigate all surrounding conditions of the Project Site, however, Contractor shall be entitled to rely on the approved plans provided by the Architect and Owner for the performance of the Work herein.

Contractor shall take, determine, investigate and verify all measurements, dimensions, construction of the Project Site and other conditions for the performance of the Work and shall check and coordinate the information contained in the Contract Documents with respect to the requirements of the Work.  Contractor shall be responsible for determining the exact location of and to verify the spatial relationships of all Work.  If any conflicts are found in the Contract Documents, or if Contractor has any questions concerning the foregoing, Contractor shall immediately notify Owner and Architect and shall thereafter perform the Work in accordance with the written directions of Owner and Architect.  

6.4
Copies of Contract Documents for Contractor


Owner shall furnish to Contractor, without charge, one set of reproducible Contract Documents.  Additional sets may be furnished to Contractor at the cost of reproduction and mailing.


6.5
Related Work


Contractor shall examine the Contract Documents for related work to ascertain the relationship of such work to the Work under the Contract Documents though Contractor shall not be liable, in any manner, for such related work.


6.6
Layout


Contractor shall lay out the Work.

ARTICLE 7

CONTRACT ADMINISTRATION

7.1
Architect’s Authority


7.1.1
Contractor acknowledges that the role of Architect with respect to the Work shall be as specified in this Section 7.1.  Contractor shall comply with all written instructions of Architect pursuant thereto.



7.1.2
Architect shall perform those services, including review and recommendation functions as provided for in the Contract Documents, pursuant to Architect’s agreement with Owner.  Information requests or directives shall be issued to Contractor, in writing, by Owner or by Owner acting through the Architect.



7.1.3
Architect, on behalf of Owner, shall review all Shop Drawings, and other submittals and shall observe the general quality of construction for conformance with the design scheme of the Architect and adherence to the Contract Documents, and shall have the right to review Contractor’s performance of or compliance with the Contract Documents.



7.1.4
Architect’s duties and services shall in no way supersede, impede or reduce Contractor’s obligation to perform and complete the Work in conformity with the Contract Documents.

 

7.1.5
Architect Shall:





7.1.5.1examine the Work of the Contractor on the Project;





7.1.5.2process Change Orders, including applications for extensions 




of time;





7.1.5.3review all Requisitions of Contractor including Contractor’s 




Final Requisition, and make recommendations to Owner for 





approval thereof in accordance with Owner’s procedures.  All 




applications for payment shall be submitted to Owner through the 




Architect in accordance with procedures established by Owner.

ARTICLE 8

INSPECTION AND ACCEPTANCE

8.1
Access to the Work


Owner, Architect and their authorized representatives shall at all times have access to and the right to observe the Work and all facilities where the Work or any part thereof is being fabricated or stored, and Contractor shall provide proper and safe facilities for such access and observation.  Owner and Architect shall not prevent or impede Contractor from performing his duties.

8.2
Required Inspections and Tests


If the Contract Documents, or any laws, rules, ordinances, requirements or regulations, require that any Work be inspected or tested, Contractor shall give Owner and Architect timely notice of readiness of the Work for inspection or testing and the date fixed for such inspection or testing.  

8.3.
Correction of Work


Any Work not reasonably approved by Owner and/or Architect shall immediately be reconstructed, made good, replaced or corrected by Contractor at Contractor’s sole expense, including all work of other contractors destroyed or damaged by such reconstruction, correction or replacement.  

8.6
Certification of Substantial Completion


8.6.1
Upon their receipt of written notice from Contractor stating that in Contractor’s estimation in the Work is substantially performed in conformity with the Contract Documents, Owner and Architect shall perform an examination for the purpose of determining whether the Work is so performed, commencing such review within ten days of receipt of such notice and completing it with all due diligence and in any event within 30 days of such commencement.  When Owner and Architect find upon examination that, to the best of their knowledge and reasonable belief, the Work is so performed, Architect shall certify to Owner and Contractor that the Work is substantially completed, and, if necessary, a punch list of items of Work remaining to be completed prior to the completion of the Work.  Said certification shall specify the date of substantial completion of the Work for purposes of this Agreement.



8.6.2
The delivery of such certification shall not terminate or alter Contractor’s obligation to complete the Work in conformity with the Contract Documents.

 
8.7
Certification of Completion


Upon their receipt of written notice from Contractor stating that the Work is fully performed in conformity with the Contract Documents, and that it has completed any items of Work previously noted by Owner or Architect as not being acceptably completed in any punch list or otherwise, Owner and Architect shall perform an examination for purposes of determining whether the Work is so performed.  Owner and Architect shall commence such examination within ten days of receipt of such notice and shall pursue and complete it with all due diligence.  When Owner and Architect find upon examination that, to the best of their knowledge and reasonable belief, the Work is so performed, they shall certify, in writing, that the Work is so completed and this Contract fulfilled by the Contractor.  Such certification shall specify the date of completion of the Work and shall constitute final acceptance of the Work by Owner.


8.8
Acceptance


No inspection, examination or payment, partial or full, shall relieve Contractor of the obligation to perform the Work in accordance with the Contract Documents.  Contractor shall remedy all defects and pay the cost of any damage to the Work or other work resulting therefrom.

ARTICLE 9

CHANGES IN THE WORK

9.1
Change Orders


9.1.1
Owner, at any time, in any quantity or amount and without invalidating or abandoning this Contract, may add or delete, modify or alter the Work to be performed hereunder including, without limitation, ordering Changes or Extra Work.  Should the Owner request additional Work, appropriate adjustment of the Contract Price shall be made to reflect the Contractor’s additional cost and time. 

Contractor shall not perform any change in the Work unless it has received a written order from either the Owner or Architect.



9.1.2
All Change Orders shall be prepared, signed and issued by Architect at the instruction of Owner and, to be valid, must be countersigned by Owner.  Change Orders will provide for signature and acceptance by Contractor. Contractor shall perform said Change Order Work as reasonably directed by Architect.

ARTICLE 10

LIENS AND CLAIMS

If any lien or other claim shall be filed for or on account of the Work performed by Contractor, then Contractor shall, within 30 days after notification thereof, initiate the process to challenge or discharge such lien or claim or otherwise make provision reasonably satisfactory to Owner for its satisfaction.  
ARTICLE 11

INSURANCE AND CONTRACT SECURITY

11.1
Insurance


Contractor shall procure and maintain all of the insurance required for this Project until final acceptance of the Work.


11.2
Effect of Procurement of Insurance


Neither the procurement nor the maintenance of any type of insurance by Owner, Architect or Contractor shall in any way be construed or be deemed to limit, discharge, waive or release Contractor from any of the obligations and risks imposed upon Contractor by this Agreement or to be a limitation on the nature or extent of such obligations and risks.


11.3
Additional or Substitute Bonds


If at any time Owner shall be or shall become reasonably dissatisfied with any surety or sureties then upon the Performance Bond or the Payment Bond, or if for any other reason such bonds shall cease to be adequate security to Owner, Contractor shall within five days after notice from Owner to do so, substitute an acceptable bond or bonds in such form and sum and signed by such other surety or sureties as may be satisfactory to Owner.  The premiums on such bond or bonds shall be paid by Contractor.  No further payments shall be deemed due nor shall be made until the new surety or sureties shall have furnished such an acceptable bond or bonds to Owner.

ARTICLE 12

DISPUTES

12.1
Claims for Additional Compensation


12.1.1
In the event that there is a dispute regarding the terms of this contract Contractor may:




12.1.1.1
Suspend work, but promptly comply with such final determination by a Court of competent jurisdiction, and proceed in accordance therewith, and




12.1.1.2
Notify Owner and Architect in writing within three days of such determination.



12.1.2
If a Court of competent jurisdiction determines that the Work in question is Work required to be performed hereunder and not Extra Work or changed Work requiring additional compensation, or that the action or omission is proper, or that the determination, order or directive is proper, Contractor, in order to reserve its right to claim compensation for, or damages resulting from, the performance of such Work or the compliance with such determination, order or directive, must notify Owner and Architect in writing within three days after receiving notice of Owner’s or Architect’s determination that it is performing such Work or complying with such determination, order or directive under protest.  In addition to the foregoing, Contractor must submit to Owner and Architect within 30 days after it has performed such Work or complied with such determination, order or directive, a detailed statement of the extra expense incurred and of the damages resulting from the performance of such Work or the compliance with such determination, order or directive.

ARTICLE 13

TERMINATION

13.1
Termination for Cause


13.1.1
If any of the following events shall occur, it shall be deemed an “Event of Default”:







(i)Contractor intentionally and willingly shall violate any material provision of this Agreement, including, refusing to commence Work as required; or







(ii) any material adverse change shall take place in the financial condition of the Contractor that prevents Contractor from completing the Work.
then Owner or Architect may serve written notice upon Contractor terminating or partially terminating this Agreement.  The notice shall contain the reason for termination and shall not be effective to terminate this Agreement if Contractor cures the default of which Contractor is given notice within 30 days of the date of the notice.  If the default is of a nature that it cannot be cured within 30 days, then Contractor must undertake to cure said default within 30 days and maintain said course of cure in good faith.  


13.1.2
Upon the occurrence of a default as enumerated herein, at Owner’s option exercised by written notice to Contractor, title to any or all of the materials purchased by Contractor for the Work shall vest in Owner and Owner shall pay to Contractor the actual cost of acquisition thereof.


13.1.3
Upon complete or partial termination of this Agreement Owner shall have the right, in addition to all other rights and remedies, to complete or have the Work completed by such means and in such manner by contract or as otherwise permitted by law, as Owner deems advisable.  Owner may deduct any loss it incurs thereby from any payment then or thereafter due to Contractor without prejudice to any other remedy Owner may have.



13.1.4
Immediately upon termination in accordance with the provisions of this Section, each and every purchase order entered into by Contractor shall, at Owner’s option, be automatically assigned to Owner.  In the event that it shall be determined that a termination pursuant to this Section was wrongful or not justified, Owner shall be liable to Contractor for damages in an amount to be determined by a Court of competent jurisdiction, including, but not limited to, attorney’s fees, lost profit, reimbursement for expenses actually incurred in furtherance of this Contract and for salaries and wages due to persons hired by Contractor in furtherance of this Contract.
ARTICLE 14

PROTECTION OF RIGHTS, PERSONS AND PROPERTY

14.1
Accident Prevention


Contractor shall at all times take every precaution against injuries to persons or damage to property and for the safety of persons engaged in the performance of the Work.


14.2
Safety Programs


Contractor shall be solely responsible for the initiation, maintenance and supervision of safety precautions in connection with the Work.  


14.3
Protection of Work and Property


14.3.1
Contractor shall, when on the Jobsite, guard Owner’s property, the Project Site and the Work from injury or loss. Contractor shall replace or make good any such loss or injury, if such loss or injury is caused directly by Contractor.

 

14.3.2
Contractor shall have full responsibility to install, protect and maintain all materials in proper condition and forthwith repair, replace and make good any damage thereto caused by Contractor’s negligence until final acceptance and payment by Owner.


14.3.3
The Contractor shall comply fully with any and all applicable federal, state and local regulations and requirements regarding construction safety.



14.3.4
Contractor shall be responsible for all cutting, fitting or patching that may be required to complete the Work, to make its several parts fit together properly and to make the work fit together properly with previous and surrounding work.  


14.4
Risks Assumed by Contractor


14.5.1
Contractor solely assumes the following distinct and several risks so long as such risks arise from acts or omissions of the Contractor, except unforeseen conditions, obstacles and difficulties that are beyond the knowledge or control of Contractor, which may be encountered in the prosecution of the Work, and whether such risks involve any legal duty, primary or otherwise, including:



14.5.1.1
The risk of loss or damage, direct or indirect, of whatever nature, to the Work or to any materials furnished, used, installed or received by Contractor or workman performing services or furnishing materials for Contractor.  Contractor shall bear such risk of loss or damage until installed at the Project Site.  The Project shall be insured against such loss or damage under the terms of an insurance policy, which shall be maintained by Contractor. Notwithstanding the status of any actual or potential recovery or claim under any insurance policy, in the event of any loss or damage, Contractor immediately shall repair, replace or make good any such loss or damage caused by Contractor.



14.5.2
Contractor shall not, without obtaining express advance permission of Owner, raise any defense involving jurisdiction of the tribunal over Owner, or the provisions of any statutes respecting suits against Owner.



14.5.3
Contractor’s obligations under this Article 14 shall not be deemed waived, limited or discharged by the enumeration or procurement of any insurance which covers liability for damages.

ARTICLE 15

WARRANTIES AND GUARANTES

15.1
In General


15.1.1
Contractor guarantees that all Work performed and all materials furnished materially will conform to the Contract Documents as to kind, quality, function, design and characteristics of material and workmanship.  Contractor shall remove, replace and repair, at its sole cost and expense, all defects in workmanship or materials performed or installed by Contractor at the Jobsite for a period of 30 days after final payment is made to Contractor.  


15.1.2
The rights and remedies afforded Owner under this Article 15 are in addition to and not in lieu of and do not in any way affect, change, alter, modify, vary or prejudice any right, remedy or recourse which Owner may have under other provisions of this Agreement or pursuant to law.

 
15.2
Additional Guarantees


In addition to the general guarantee set forth in Section 15.1, any other guarantees set forth in the Contract Documents shall be applicable.


15.3
Repair by Another


If Owner has requested Contractor to correct any Work and Contractor shall not have completed any correction of the work within 30 working days after receipt of written notice from Owner specifying the defect or damage required to be removed, replaced or repaired; or if such defect or damage is of such a nature that it cannot be completely removed, repaired and replaced within such 30 day period and Contractor shall not have diligently commenced removing, repairing and replacing such defect and damage within such 30 day period or shall not thereafter with reasonable diligence and in good faith proceed to do such Work, Owner may employ such other person, firm or corporation as it may choose to perform such removal, replacement and repair, and Contractor shall, upon demand, pay to Owner all amounts which Owner expends for such work.

ARTICLE 16

AS‑BUILT DRAWINGS

Owner shall furnish Contractor with one set each of mylar reproducible sepia prints of the drawings upon which Contractor, where practicable, shall record the existence and installation of concealed piping within the Project, concealed valves and control equipment and shall include a record of changes in the Work.  Such recording shall be kept current and include final and actual sizes, as well as the location and elevation of the above by figures and offset distances in feet and inches to permanent surface improvements.  
ARTICLE 17

NOTICES

Any notice required or permitted to be given under this Agreement must be in writing and shall be deemed to have been given when delivered personally or by registered or certified mail, return receipt requested to the party to whom the notice is given at the address designated below or, if any party subsequently designates a different address for this purpose, at such subsequently designated address.  Notices to Contractor shall be addressed and delivered to its address as stated at the beginning of this Agreement or to Contractor’s Superintendant at the Project Site.  Notices to Owner and Architect shall be addressed and delivered as follows:


To Owner:

Jeffrey Denny 140 Rogers Avenue, Brooklyn, New York 11216

To Architect:

_______________________________________________________

To Contractor:

J.W.P. Corp. 1063 East 105th Street, Brooklyn, New York 11236
ARTICLE 18

ADDITIONAL PROVISIONS

18.1
Manufacturer’s Directions


All manufactured articles, materials and equipment shall be applied, installed, connected, erected, used, cleaned and conditioned as directed by the respective manufacturers, unless otherwise specified.


18.2
Signs


No signs or advertisements will be allowed to be displayed at the Project Site without the prior written approval of the Owner.


18.3
Payment of Employees


The Contractor shall pay all employees of Contractor engaged in the Work such amounts as are due. 

18.4
Confidentiality


The Contractor shall keep as confidential, except as required by law, all reports, information, data and other materials produced for and in connection with this Project, and shall not disclose or release the same to anyone not a party hereto, except only upon written consent of the Owner for such disclosure or release.  The Contractor shall incorporate the requirements of this provision in each of its subcontracts.


18.5
Choice of Law and Forum


This Agreement shall be governed by and interpreted under the laws of the State of New York.  To the extent that any dispute arises hereunder and a suit is instituted thereon, such suit shall be brought in and before the Supreme Court of the State of New York, County of Kings, wherein exclusive jurisdiction shall lie and no action shall be removed therefrom to any federal court.  


18.7
Modification of Agreement


No change, modification, termination or discharge of this Agreement in any form whatsoever shall be valid or enforceable unless it is in writing and signed by the party to be charged therewith or its duly authorized representative, provided, however, that any change in or modification, termination or discharge of this Agreement expressly provided for in this Agreement shall be effective as so provided.


18.8
Excess Materials and Equipment


If, upon the completion of all Work, the Contractor or anyone with whom it has an agreement shall be left with unused or excess materials, equipment or supplies which have been paid for by the Owner; then in that event the Contractor, at the Owner’s option, shall turn such materials, equipment and supplies over to the Owner.


18.9
Best Efforts of Contractor


Notwithstanding the completion dates set forth in the Contract Documents, the Contractor at all times shall exert its best efforts to complete his Work at the earliest possible time; at all times shall furnish sufficient labor, materials and equipment to assure the most expeditious and efficient construction progress; and at all times shall protect and safeguard all Work and materials.


18.10
Miscellaneous


Owner shall be responsible to select the style and model of the wood or tiles for the flooring, cabinets and any other similar type of finishing item to be installed by contractor.  The cost of said finishing  items shall specifically be set out in this contract and the party paying for said items shall be designated herein.

18.11
Entire Agreement and Approval


This Construction Agreement and General Conditions is complete in and of itself and any and all prior agreements, understandings and communications, whether oral or written, are deemed merged herein and superseded hereby


IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written at the beginning of this Agreement.

SIGNATURES ON NEXT PAGE

J.W.P. Corp

by:_____________________________________
___________________________________

________________________________________

Architect
SCHEDULE “A”
Approved Plans
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SCHEDULE “C”

Payment Schedule
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