OWNER’S RIDER TO CONSTRUCTION CONTRACT
The provisions of this rider (“Rider”) are incorporated into and made a part of the attached construction contract (the “Agreement”), dated      , between       as owner, (the “Owner”) and       as contractor (the “Contractor”). 

1.
Contractor accepts the relationship of trust and confidence established with Owner by this Agreement, and covenants to furnish Contractor’s best efforts, skill and judgment to perform the Work in an expeditious and economical manner consistent with the interests of Owner, and to cooperate with Architect and any other consultants retained by Owner or Architect in furthering the interests of Owner.  All Work not expressly required but reasonably inferred as being necessary to produce the intended result shall be performed by the Contractor without increase in the Contract Price.  If and to the extent that the terms of this Rider are inconsistent or conflict with the terms of this Agreement or any other Contract Document, this Rider shall control.  In the event of any conflict or discrepancy between or among different versions of the same Contract Document, the most recently issued version takes precedence over previous versions.  In the event of any conflict or discrepancy between provisions in separate Contract Documents, the more stringent provision shall govern; provided, however, figured dimensions shall prevail over scale dimensions and large scale drawings shall prevail over small scale drawings.  If the conflict or discrepancy between or among separate Contract Documents pertains to (i) quantity, then the Contract Document requiring the greater quantity shall be deemed to be more stringent, (ii) quality, then the Contract Document requiring the better quality shall be deemed to be more stringent, or (iii) cost, then the Contract Document requiring the greater cost shall be deemed to be more stringent.

2.
Contractor will at all times employ or subcontract with, and be responsible for the actions or omissions of, competent employees and subcontractors working on the Project.  In addition, Contractor recognizes the critical importance to Owner of having competent supervisory personnel of Contractor on the Project site at all times while Work is being performed, and that such personnel shall be deemed to be “key employees” of Contractor.  To this end, Contractor and Owner agree that       will act as Project site superintendent and, so long as he is employed by Contractor, shall be assigned to work on the Project on a full time basis, and shall be on site full time (minimum six hours per day) and as otherwise necessary to ensure that the Work is performed consistent with the Contract Documents.  The Project site superintendent shall represent Contractor, and communications given to the site superintendent shall be as binding as if given to the Contractor. 
3.
The “Contract Time” shall refer to total number of days given to Contractor to achieve Substantial Completion of the Work, as set forth in the Agreement.  In agreeing to undertake to complete Work within the time specified, Contractor has made allowances for certain foreseeable hindrances and delays, including but not limited to a reasonable number of days of weather related delays, and acknowledges that the Contract Time is of the essence of this Agreement.  Contractor shall only be entitled to an extension of the Contract Time when Work on the critical path is delayed by factors determined to be beyond the Contractor’s reasonable control and which could not be reasonably anticipated or contemplated at the time the Agreement is executed.  An extension of Contract Time will not be granted for delays due to the fault or negligence of the Contractor, or its subcontractors or suppliers.  In the event that any portion of the Work requires information from or decisions to be made by Owner in order for the Project to be completed within the Contract Time, Contractor shall notify Owner at least thirty (30) days prior to the date that any such information or decision is needed in order to permit Owner appropriate time to provide same without delay to the Project; unless such notice is provided by Contractor and Owner fails to provide such information or decision within said 30 days, no extension of the Contract Time will be permitted due to the timeliness of Contractor’s receipt of such information or decision.
4.
“Final Completion” is the stage in the progress of the Work after Substantial Completion when all punchlist items have been completed, all final certifications and approvals have been issued by governmental or regulatory authorities with jurisdiction over the Project, and the Agreement has otherwise been fully performed and there are no longer any outstanding Work items.  

5.
The “Project Schedule” shall be prepared in graphic format and updated by Contractor on a monthly basis and shall set forth the most up to date timing and sequencing of the Work through Final Completion and within the Contract Time, as may be revised pursuant to the terms of this Agreement.  In the event that Contractor is behind the Project Schedule to such an extent that Contractor, in the judgment of the Owner, will not be able to timely achieve Substantial or Final Completion of the Work, or the applicable portion thereof, as such dates may be extended in accordance with the Contract Documents, Contractor, at its sole cost and expense, shall employ such additional forces or pay such additional overtime wages and salaries as may be required to place the progress of the Work in conformance with the Project Schedule as required to achieve timely Substantial and Final Completion. The Contractor hereby acknowledges that, unless agreed to the contrary by the Owner, construction work in the building in which the Project may be performed only between the hours of       a.m. and       p.m. on non-holiday weekdays.  All of Contractor’s forces must be out of the building in which the Project is located by the appropriate time on each work day.
6.
In performing the Work, the Contractor shall comply with all federal, state and local laws, orders, rules, ordinances, codes and regulations applicable to the Contractor, and the Contractor shall furnish the Owner such evidence of compliance as the Owner may require at any time and from time to time.  If the Contractor fails to comply with said laws, orders, rules, ordinances, codes and regulations, and as a result, the Owner is held liable for the Contractor’s failure to comply, then the Contractor shall reimburse the Owner for the costs of compliance, if any, and any fines, damages or other costs incurred as a result of such non-compliance.

7.
By agreeing to undertake the Work, Contractor represents and warrants that the Contract Sum is sufficient to compensate Contractor for all work and general conditions required to complete the Project in accordance with the Contract Documents and, unless provision is otherwise made pursuant to the terms of this Agreement, Owner shall not be required to incur costs in excess of the Contract Sum to achieve Final Completion of the Work.  The Contractor acknowledges that it has been afforded a sufficient inspection of the site, and has informed itself of the existing conditions and any effect they may have on the Work.
8.
Contractor’s Application for Payment shall be in the form of the AIA G702/703 and payment to the Contractor shall be based on the percentages of work completed in accordance with the Contract Documents and as reasonably determined by the Architect. The schedule of values shall allocate the entire Contract Sum among the various portions of the Work.  The schedule of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, shall be used as a basis for reviewing the Contractor's Applications for Payment. 
9.
Except with the Owner's prior written approval, payments with respect to each Application for Payment shall be subject to retainage of not less than       percent (      %).  Retainage shall be released to the Contractor on the date which is one year from the date of Final Completion. 
10.
The Contractor shall include with each application for payment such data substantiating the Contractor's right to payment as the Owner or Architect may require, and unconditional lien waivers and releases in form reasonably satisfactory to Owner from Contractor and all subcontractors, laborers, suppliers, materialmen and any other parties entitled to claim, file or enforce liens against the Project, or such other parties as required by Owner, waiving such lien rights to the fullest extent permitted by law through the period covered by the prior Application for Payment, and conditional lien waivers and releases (conditioned only upon payment) through the period covered by the current Application for Payment.  
11.
Owner Entitled to Withhold Payments: Payment to the Contractor may be withheld for any of the following reasons:

a. defective Work not remedied;  

b. third party claims filed or reasonable evidence indicating probable filing of such claims unless security acceptable to the Owner is provided by the Contractor;  

c. failure of the Contractor to make payments properly to subcontractors or for labor, materials or equipment;   

d. reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;  

e. damage to the Owner or another contractor;   

f. reasonable evidence that the Work will not be completed within the Contract Time and that the unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay;  

g. damage to Owner resulting from Contractor’s failure to carry out the Work in accordance with the Contract Documents; or

h. to the extent necessary and reasonable to protect the Owner for such other grounds not inconsistent with the Contract Documents.
12.
Ownership of Documents etc: Any documents, including those in electronic form, prepared by Contractor shall be the property of the Owner and may be used by the Owner for any purpose without additional cost to Owner, and Contractor shall execute any documents necessary to vest ownership in such documents in Owner.  Upon written demand therefor, Contractor shall promptly provide to Owner an entire copy of its entire Project file, including documents stored in electronic form. This paragraph shall survive any termination of this Agreement.
13.
Unless Owner designates a representative in writing to Contractor, it is understood that only       shall have authority to bind Owner with respect to all matters requiring the Owner’s approval and authorization.  
14.
If Contractor discovers (or fails to discover because of Contractor's negligence) any errors, inconsistencies, omissions, or discrepancies in the Contract Documents, or violations of laws, ordinances, rules, regulations and lawful orders of public authorities bearing on performance of the Work, and proceeds with the performance of the Work without prompt prior notice to Owner and Architect and requesting additional drawings, clarifications, or other instructions from Architect, Contractor shall assume responsibility for such performance and, without increase in the Contract Sum or Contract Time, shall bear all costs of correcting any resulting errors, inconsistencies, omissions, discrepancies or violations in the Work and other damages resulting therefrom.
15.
Contractor shall schedule and conduct meetings at which Owner, Architect, Contractor and appropriate vendors may discuss the status of the Work and relevant issues.  The Contractor shall prepare the agenda in advance of the meetings and promptly distribute meeting minutes following each meeting for review and comment by Owner and Architect.
16.
Contractor shall prepare and keep current, for Architect's approval, a schedule of submittals which is coordinated with the Project Schedule and allows Architect reasonable time to review submittals.
17.
Contractor shall obtain from all manufacturers and suppliers guarantees and warranties upon the optimum terms and longest periods reasonably obtainable.  All guarantees or warranties of materials furnished to Contractor or its subcontractors by any manufacturer or supplier shall be deemed to inure to the benefit of Owner.  Contractor shall and does hereby assign to Owner the benefits of any warranties and guarantees furnished to it or to its subcontractors, but such assignment shall not relieve Contractor of its warranty obligations to the Owner under this Agreement or other Contract Documents. Notwithstanding the foregoing assignment, prior to final acceptance of the Work by Owner, Contractor shall deliver to Owner originals of all guarantees and warranties on materials furnished by all manufacturers and suppliers to Contractor and its Subcontractors, with duly executed instruments properly assigning the guarantees and warranties to Owner, if required.  
18.
Contractor shall promptly correct Work rejected by the Architect or Owner or failing to conform to the requirements of the Contract Documents, whether discovered before or after Final Completion and whether or not fabricated, installed or completed.  Costs of correcting such rejected Work, including additional testing and inspections and compensation for Architect's services and expenses made necessary thereby, shall be at Contractor's expense.
19.
If, within one (1) year after the date of Substantial Completion of the Work or designated portion thereof, or by terms of an applicable special warranty required by the Contract Documents or any subcontract, any of the Work is found to be not in accordance with the requirements of the Contract Documents, Contractor shall correct it promptly after receipt of written notice from Owner.  The provisions hereof shall apply to Work done by Contractor’s subcontractors, as well as to Work done by direct employees of the Contractor.  Costs of correcting such rejected or nonconforming Work, including additional testing and inspections and compensation for Architect’s services and expenses made necessary thereby, shall be at the Contractor’s expense.  This paragraph shall survive any termination of this Agreement.
20.
The one-year period for correction of Work shall be extended with respect to portions of Work first performed after Substantial Completion by the period of time between Substantial Completion and the actual performance of the Work.
21.
Contractor shall remove from the site portions of the Work which are not in accordance with the requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by Owner.
22.
Nothing contained in the Agreement shall be construed to establish a period of limitation with respect to other obligations which the Contractor might have under the Contract Documents. Establishment of the one-year period for correction of Work as described herein relates only to the specific obligation of Contractor to correct the Work, and has no relationship to the time within which the obligation to comply with the Contract Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish Contractor's liability with respect to its obligations other than specifically to correct the Work.
23.
No payment made by Owner to Contractor, nor any acceptance, use or occupancy of the Project by Owner or any other person, shall constitute acceptance of any defective Work or any Work not in compliance with the Contract Documents or applicable laws.  Nothing contained herein shall be construed to define or limit any rights or remedies provided to Owner by the Contract Documents, at law, in equity or otherwise in the event any defect in the Work.
24.
If a portion of the Work is covered contrary to Architect's or Owner's request or contrary to requirements specifically expressed in the Contract Documents, Contractor shall, if required in writing by Architect or Owner, uncover the Work for Architect's or Owner's observation and shall be replaced at Contractor's expense and without extension of the Contract Time.  If Contractor fails to correct nonconforming work within the time specified in this Agreement, Owner may correct it in accordance with this Agreement.
25.
The Work shall be in accordance with approved submittals except that Contractor shall not be relieved of responsibility for deviations from requirements of the Contract Documents by the Architect's approval of Shop Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed the Architect in writing of such deviation at the time of submittal and (1) the Architect has given written approval to the specific deviation as a minor change in the Work, or (2) an approved Change Order has been issued authorizing the deviation.  Contractor shall not be relieved of responsibility for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by Architect's approval thereof.  The Owner shall not be liable for the costs of any additional or change order work unless authorized in writing prior to such additional or change work being performed.
26.
When Contractor considers that the Work, or a portion thereof which Owner agrees in writing to accept separately, is substantially complete, Contractor shall prepare a comprehensive punchlist of items to be completed or corrected and their dates of completion in order to achieve Final Completion.  Contractor shall proceed immediately and diligently to complete the punchlist.  Failure to include an item on such list does not alter the responsibility of Contractor to complete all Work in accordance with the Contract Documents.
27.
If Architect’s or Owner’s punchlist inspection discloses any item, whether or not included on Contractor’s punchlist, which is not in accordance with the requirements of the Contract Documents, Contractor shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by Architect or Owner.  Contractor shall then submit a request for another inspection by Architect and Owner to determine Substantial Completion.  Provided that such inspections are not due to the fault of Architect or Owner, Contractor shall pay the costs for all subsequent inspections by Architect if more than two (2) inspections are required for the purpose of determining certified Substantial Completion.

28.
Warranties required by the Contract Documents shall commence on the date of Substantial Completion of the entire Project, and Contractor shall make all necessary agreements with any subcontractors, suppliers, and materialmen to effectuate this requirement, at no additional cost to Owner.
29.
In addition to any Retainage previously withheld, Owner shall be entitled to retain under this provision a sum not less than      % of the value of the punchlist items, which shall be released to Contractor with the final payment.
30.
Upon receipt of a final Application for Payment, Architect and Owner will inspect the Work. When the Architect and Owner find the Work acceptable and the Agreement fully performed, the Architect will promptly issue a final Certificate for Payment. 
31.
Final payment (excepting retainage) shall not become due until fifteen (15) days shall have elapsed from the date of Final Completion and Contractor has delivered to Owner final, unconditional releases and waivers in form satisfactory to Owner of all claims and liens, including but not limited to mechanic's and materialmen's liens that Contractor, its subcontractors, suppliers may have against the Project and Owner.  If Contractor is unable or unwilling to obtain such waivers, Contractor shall provide a bond in form, substantial and amount satisfactory to Owner, together with Contractor's indemnification of Owner and Lender against any and all claims made on account of such claims and liens.
32.
No inspection by Owner or Architect, nor any Certificate for Payment by Architect, or any approval given by Owner or payment by Owner to Contractor under this Agreement, nor partial or entire acceptance or use or occupancy of the Work or any part thereof by Owner or any other person shall constitute acceptance by Owner of Work not in conformance with the Contract Documents or a waiver by Owner of any claims against the Contractor for any defects or deficiencies in the Work.
33.
Contractor shall be responsible for any action or inaction that allows mold or fungal growth to occur within interior spaces at the Project.  Contractor shall be responsible for the abatement, removal and disposal of fungal growth, which abatement, removal and disposal must be performed to the satisfaction of Owner, in Owner’s sole discretion.  Contractor understands and acknowledges that it shall use the utmost care and be entirely responsible for not only the safe removal of all substances which are the subject of its Work, but also for the safe, off-site disposal of same.
34.
Notwithstanding anything to the contrary contained in the Agreement, in the event that Owner exercises its right to terminate this Agreement for its convenience (any reason or no reason at all), Contractor shall be entitled only to compensation on account of those portions of the Work actually completed prior to such termination.  No allowance shall be made for overhead or anticipated profits on unperformed work.   In addition to its right to terminate the agreement for its convenience, the Owner may also terminate this Agreement in the event that the Contractor breaches any of its obligations hereunder, or if it becomes evident that Contractor will not be able to perform the Work in the Contract Time.  In the event of such a termination for cause, the Owner may withhold all amounts that may be due to the Contractor and arrange for the completion of the Work by a third party.  If the costs to complete exceed the balance of the Contract Sum, the Contractor shall be liable to the Owner for such increased costs.  If the costs to complete are less than the Contract Sum, the Contractor shall be entitled to payment for such remainder.
35.
The Contractor shall procure and maintain insurance as reasonably required by the Owner, but in no event less than such coverage and amounts as required by the Alteration Agreement between the Owner and       (“Alteration Agreement”).  All insurance shall name the Owner,       and such other parties as specified in the Alteration Agreement as additional insureds.  
36.
To the fullest extent permitted by law, the Contractor shall indemnify, defend and hold the Owner,      , and their respective officers, partners, employees and agents harmless from and against all liability, damage, expenses (including reasonable attorneys’ fees), claims, demands and actions of any nature whatsoever which (i) arise out of or are connected with the performance of the Work by the Contractor or its subcontractors, (ii) arise out of any claimed breach or default by the Owner under the Alteration Agreement (specifically including, without limitation, the assessment of any liquidated damages or fines), or (iii) result from the filing of any mechanic’s lien by any party claiming to have provided labor or materials to the Contractor or any subcontractor or supplier thereof.   
37.
Contractor shall keep full and detailed accounts and records, including without limitation all records, books, correspondence, instructions, drawings, receipts, subcontracts, purchase orders, vouchers, memoranda, daily reports and other data relating to this Agreement, and shall exercise such controls as may be necessary and prudent for proper financial management under this Agreement.  Contractor shall preserve such records for a period of six (6) years after final payment, or for such longer period as may be required by law.
38.
The Contractor acknowledges that it has been provided with a copy of the Alteration Agreement, and a copy of the building’s rules and regulations, and the building’s construction rules and regulations.  The Contractor shall comply with all terms of the Alteration Agreement between the Owner and      , the building’s rules and regulations and the building’s construction rules and regulations. The Contractor shall not, and shall not permit its subcontractors to, cause the Owner to be in breach of any of its obligations under such documents, and shall strictly comply therewith and cause each of its subcontractors to do so.  

IN WITNESS WHEREOF, this Rider is hereby executed by Owner and Contractor as of the date set forth above. 

	OWNER
	CONTRACTOR
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