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Instructions/Notes:

The following is for educational purposes. It is not necessarily a one-size fits all, although it is a very good start and solid template in many respects. This subcontractor agreement can be used if you’re the general contractor hiring a subcontractor, or it can be used if you’re a subcontractor hiring another subcontractor. Some changes may need to be made for clarity and reference purposes. This contract is also based on the assumption that you’re working with the DDC. The references to the DDC contract would need to be changed to conform to your specific circumstances. A consultation with an attorney is always recommended. 

SUBCONTRACTOR AGREEMENT
This Contract (hereinafter the “Agreement”) is entered into as of this __________ day of  August 2022, by and between _________  (hereinafter, “Contractor”), with an address at __________, and  __________  with an address at __________  (hereinafter “Subcontractor”). This Agreement shall act to modify and/or supplement any prior Agreements between the parties. To the extent there are any conflicts between this Agreement and any prior agreements or representations by either party, this Agreement shall prevail.
ARTICLE 1

SCOPE OF WORK
A. Contract Documents. The Scope of Work shall consist of all work as set forth in the in the following documents (“Contract Documents”):

a. Contract between DEPT OF DESIGN AND CONSTRUCTION (“DDC”) and CONTRACTOR (the “Prime Contract”) dated MARCH 29, 2021
b. Proposal dated __________
c. Drawings and Addendums: __________
d. General Conditions dated __________
B. Contracts Incorporated by Reference. Subcontractor expressly agrees to be bound by each and every provision of the Prime Contract (which shall be incorporated by reference in its entirety as if fully stated herein) to the same extent that Contractor is contractually obligated to the DDC. As such, Subcontractor shall be bound to the Contractor in the same exact manner as Contractor is bound to the DDC in the subject Agreement.  Nothing herein shall limit the foregoing.
C. Conflict in Documents. If and to the extent that the terms of this Agreement are inconsistent or conflict with the terms of the Prime Contract or any other Contract Document, the Prime Contract shall control. 

D. Changes in Scope. Contractor may make changes to the scope of the work, including changes to the drawings and specifications, from time to time during the construction of the project.  However, any such change or modification shall only be made by written "Change Order" signed by both parties.  Such Change Orders shall become part of the Agreement.  Contractor agrees to pay any increase in the cost of the work by Subcontractor as a result of any duly executed Change Order subject to the same terms and conditions as stated in the Prime Contract.  In the event the cost of a Change Order is not known at the time a Change Order is executed, the Subcontractor shall provide a good faith estimate of the cost thereof.  Subcontractor shall be bound to DDC’s assessment of the costs of any Change Order. 
ARTICLE 2
CONTRACT PRICE

A. In full consideration for the Work to be performed hereunder, the Contractor shall pay the Subcontractor the contract price of __________ Dollars ($__________.00) (the "Sub-Contract Price") which shall be disbursed in accordance with the terms and conditions as set forth in Article 5.
B. Contract Price is based upon a review of all documents, drawings and specifications as defined in this Agreement including but not limited to the specifications set forth in the Prime Contract. Subcontractor warrants that it has thoroughly reviewed all pertinent contract documents in setting forth its proposals and estimates. 
C. Without limiting Subcontractor’s representations set forth elsewhere in this Agreement, Subcontractor warrants that is has specifically reviewed the following provisions in the Prime Contract and shall be bound to Contractor to the same extent that Contractor is contractually obligated to the DDC:
a. Section 8.01 Reasonable Precautions 

b. Section 8.02 Protection of City Property 

c. Section 8.03 Indemnification 

d. Section 8.04 Infringement Indemnification 

e. Section 8.05 Indemnification Obligations Not Limited By Insurance Obligation 

f. Section 8.06 Actions By or Against Third Parties 

g. Section 8.07 Withholding of Payments 

h. Section 8.08 No Third Party Rights 

i. Section 9.01 Contract Changes 

j. Section 9.02 Changes Through Fault of Contractor 
k. Section 5.01 Books and Records 

l. Section 5.02 Retention of Records 

m. Section 5.03 Inspection 

n. Section 5.04 Audit 

o. Section 5.05 No Removal of Records from Premises 

p. Section 5.06 Electronic Records 

q. Section 5.07 Investigations Clause 
r. Section 5.08 Confidentiality 
D. The Contract Price includes all applicable sales taxes, labor, materials, equipment, overhead, profits, employee benefits, administrative, clerical and other costs necessarily incurred in the performance of the Work, and shall not be increased without express, written agreement of the parties herein or as otherwise permitted by this Agreement.
E. The Contract Price includes and Subcontractor shall pay for any necessary approvals, license and charges required for performing the services contemplated herein by Subcontractor for Contractor unless expressly agreed to otherwise by the parties in writing.

F. The Contract Price as set forth and defined in this Agreement, does not include any items of work that are not reasonably foreseeable in completing the contracted for work including but not limited to (a) latent conditions (b) additional work resulting from changed conditions or conditions that substantially deviate from those assumed conditions in the initial proposal as determined by Contractor’s representations, specifications, drawings or documents (made a part hereof), (c) conditions not readily apparent or reasonably discoverable upon the Subcontractor’s initial inspection of the project site, (d) conditions that are only know by Contractor or Contractor’s Agents, or Contractor that have not been disclosed prior to executing this Agreement, and (e) conditions that may exist behind walls, below floors, above ceilings and in the soil as applicable.

ARTICLE 3

PERFORMANCE, 

RESPONSIBILITIES AND WARRANTIES

A. Express Warranties. 

a. Subcontractor warrants that it maintains a valid license to conduct business in the State, and City of New York and specifically to preform services where the project site is located.
b. Subcontractor acknowledges that time is of the essence in meeting deadlines, and scheduling goals.

c. Subcontractor shall perform its work subject to the time limits set forth in the Prime Contract.

d. Subcontractor accepts the relationship of trust and confidence established with Contractor by this Agreement, and covenants to furnish Subcontractor’s best efforts, skill and judgment to perform the work contemplated herein in an expeditious and economical manner consistent with the interests of the Contractor or DDC, and to cooperate with any other consultants retained by the Contractor in furthering the interests of Contractor.  All Work not expressly required but reasonably inferred as being necessary to produce the intended result shall be performed by the Subcontractor without increase in the contract price.

e. Subcontractor shall perform or furnish all necessary labor, materials, plant, tools, supplies, equipment, services, transportation, scaffolding, permits, licenses, supervision, and inspection necessary to complete the work described in the Contract Documents, unless expressly agreed to otherwise by the parties in writing. Subcontractor shall provide all services, business administration and supervision, necessary for, or incidental to, the successful prosecution of the Subcontractor’s work (as described in the Contract Documents), in an expeditious and economical manner, consistent with accepted industry standards, and in strict and complete compliance with: (1) the Contract Documents; (2) the project schedule; (3) applicable laws pertinent to the means and methods of performing the Work; and (4) recognized good construction practices in the general area where the project is located. Nothing herein shall be construed to impose upon Subcontractor or Contractor professional standards of care of either an architect or engineer.

f. Subcontractor understands and acknowledges that consistent attendance on the job is a material condition to this Agreement. Subcontractor will notify Contractor at least 48 hours in advance of any anticipated break in schedule, or lapse in attendance.

g. Nothing in this Agreement shall be construed to grant Subcontractor the right to enforce the terms of the Prime Contract or grant Subcontractor and third-party beneficiary rights.
B. Employees and Sub-Contractors. 
a. Subcontractor will at all times employ competent individuals and be responsible for the actions or omissions of its employees working on the Project.  To this end, Subcontractor shall indemnify Company and DDC for any damages resulting from the actions or omission of Subcontractor’s employees.

b. Subcontractor shall cause its employees and other persons subject to its control to comply with all reasonable requests and directions of Contractor and DDC relating to safety precautions for the project, attire, attendance, and client relations. Subcontractor’s failure to comply with Contractor’s demands or DDC’s demands regarding safety shall be deemed a material breach of this Agreement.

c. Subcontractor recognizes the critical importance to Contractor of having competent supervisory personnel of Subcontractor on the Project site at all times while Work is being performed, and that such personnel shall be deemed to be “key employees” of Subcontractor .  To this end, Subcontractor and Contractor agree that [NOTE: please indicate name of contact person to act on behalf of your company: _____________________________________] will act as the Project Site superintendent and, shall be on the Project Site as is reasonably necessary to perform all of the Subcontractor’s obligations under this Agreement, and as otherwise necessary to ensure that the Work is performed consistent with the Contract Documents.

d. Subcontractor shall maintain accurate and classified records of its payroll data for inspection by Contractor upon reasonable advanced written notice.
e. Subcontractor upon the demand from Contractors, shall maintain and provide access to Subcontractor’s payroll information for the Work being performed under this agreement, including but not limited to a list of all employees and any other information otherwise required by the Prime Contract.

f. Subcontractor shall abide by the same requirements set forth in Article 4 of the Prime Contract pertaining to compliance with New York State Labor Law.
C. New York Lien Law Compliance.
a. Subcontractor shall not cause any liens to be placed on the Project Site by any of Subcontractor’s subcontractors, suppliers, or vendors.

b. Promptly upon receipt of each payment from the Contractor, the Subcontractor shall make payments to each laborer, contractor, subcontractor and materialman for whose services, labor or materials an application was submitted and payment advanced by the Contractor. The Subcontractor acknowledges that all moneys received from the Contractor for payment to laborers, other Subcontractor’s and materialmen are trust funds held for such purpose under the New York lien Law.

c. At no time shall any provision of the Agreement be interpreted in such a manner as to effectively violate New York Lien Law with respect to the unenforceability of either a pay-when-paid provision or pay-if-paid provision.  Any reference to a pay-when-paid or pay-if-paid provision shall be interpreted solely as a good faith understanding that the Subcontractor shall make reasonable efforts to mirror the Contractor’s billing schedule with the DDC.

d. Absent a separate duly executed writing indicating at its header that said document is intended to be a “Waiver of Lien” nothing in the Agreement or any of the Contract Documents shall be construed to be a waiver of Subcontractor’s lien rights pursuant to New York Lien Law.

D. Insurance.
a. Subcontractor warrants that it will list the job/project as well as the Contractor and DDC, on all insurance riders, worker’s compensation policies, general liability policies, and auto policies as may be necessary to ensure the indemnification of Contractor, DDC, or DDC’s Agents as the case may be according to Contractor’s insurance carrier or as the Contractor otherwise may direct from time to time.
b. Subcontractor warrants that it will at all times maintain adequate insurance as required by the DDC and that failure to maintain said insurance coverage shall be deemed a material default of this Agreement.
c. Subcontractor acknowledges that maintaining all insurance required by the DDC is a material term of this Agreement.
E. Replacement of Work. Subcontractor shall not bear the costs of repair or replacement for any materials or work damaged by other trades, employees of Contractor, force majeure, or other unforeseeable occurrence provided that the Subcontractor was not negligent in the maintenance, protection, installation or fabrication of any such materials or work. Subcontractor shall protect, support and maintain all structures; and promptly reconstruct and restore all structures which are damaged from Subcontractor’s negligent performance of the work, to at least as good a condition as existed before the construction work began. 
F. Additional Resources. If in the reasonable opinion of the Contractor, Subcontractor is not proceeding with reasonable diligence to perform any part of its work, Contractor may direct Subcontractor to perform such work during overtime hours, and Subcontractor agrees to perform such overtime work, if so directed, without any additional charge to Contractor. Contractor’s reasonable opinion shall be based on agreed upon project schedules and projected milestones as disclosed to the Subcontractor prior to the execution of the Agreement.

G. Limited Warranty. If, within one (1) year after the date of Substantial Completion of the Work or designated portion thereof, or by terms of an applicable special warranty required by the Contract Documents, any of the Subcontractor’s work is found to be not in accordance with the requirements of the Contract Documents, Subcontractor shall correct it promptly after receipt of written notice from the Contractor which notice shall be sent by certified mail and electronic mail to the Subcontractor’s principal place of business and last known email address respectively.  Costs of correcting such rejected or nonconforming Subcontractor work, including additional testing and inspections and compensation for architect’s services and expenses made necessary thereby, shall be at the Subcontractor’s expense.  This paragraph shall survive any termination of this Agreement.

H. Damages for Delays. Subcontractor shall be obligated and guarantees to meet the stipulated completion dates as set forth in the attached schedules set forth in the Prime Contract. In the event of Subcontractor’s failure to meet the completion dates as set forth in the Prime Contract, Subcontractor shall reimburse and indemnify Contractor for any damages for such delays to the extent that (1) Contractor is liable to the DDC pursuant to Article 2.04 of the Agreement because of delays and (2) such delays are caused by Subcontractor.
ARTICLE 4
INDEMNIFICATION
A. Indemnification. To the fullest extent permitted by law, the Subcontractor shall indemnify and hold harmless [NAME OF COMPANY] and their agents and employees of any of them from and against claims, damages, losses and expenses, including but not limited to attorneys’ fees arising out of or resulting from performance of the Work, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property, but only to the extent caused by the negligent acts or omissions of the Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part by a party indemnified hereunder.
ARTICLE 5
PAYMENT

A. Progress Payments

a. The Contract Price shall be earned, due and payable (and progress payments shall be made) in accordance with the satisfactory progress of the Work as set forth in Article 1.

b. A “Payment Breakdown” will be provided at the Commencement of the project upon which Subcontractor will base its percentage of completion and submit a Progress Payment Billing accordingly.

c. The Contractor shall make progress payments to the Subcontractor for Work performed in accordance with the contract documents. Such progress payments shall be based on the actual progress of the Work, as determined by mutual agreement of the Subcontractor and the Contractor, and based on the Contract Price as adjusted by Change Orders, if any, issued in accordance with AIA document A201-2007.
d. The Contractor shall retain __________ percent (__________ %) of the amount of each progress payment up to the first 50% of the Contract Price.

e. The Subcontractor shall submit monthly applications/requisitions for Progress Payments within __________ days before the __________ of the month in the form as required by Contractor, DDC, or both.

f. Progress Payments shall be paid within __________ days of each application for Progress Payment.

B. Stop Work. Subcontractor acknowledges that the Subcontractor may not stop work under any circumstances as Time is of the Essence.  The issuance of a Stop Work Notice by Subcontractor will be considered a material breach of this agreement. In the event the Subcontractor issues a Stop Work Notice in breach of this Agreement, the Contractor may elect to retain another Subcontractor and charge all consequential, incidental and foreseeable damages to the Subcontractor for said breach.
C. Right to Withhold Payments Under Certain Circumstances. Payment to the Subcontractor may be withheld for any of the following reasons:

i. defective Work not remedied;

ii. third party claims filed or reasonable evidence indicating probable filing of such claims unless security acceptable to the Contractor is provided by the Subcontractor;

iii. failure of the Subcontractor to make payments properly to its subcontractors for labor, materials or equipment;

iv. reasonable evidence that the Work cannot be completed for the unpaid balance of the Sub Contract Sum;

v. damage to the DDC or to Contractor ;

vi. reasonable evidence that the Work will not be completed within the Contract Time and that the unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay;

vii. damage to DDC or Contractor resulting from Sub Contractor’s failure to carry out the Work in accordance with the contract documents; or

D. Final Payment. Final payment constituting the entire unpaid balance of the Contract Price shall be made by the Contractor to the Subcontractor only upon the issuance of a Certificate for Final Payment by the DDC of the project site.

E. Tolling of Payment Periods. Any payment period set forth herein may be tolled whenever an audit or inspection (whether conducted by DDC, Engineer, or Contractor) reveals a defect in materials or services, or suspected improprieties of any kind arising out of the Subcontractor’s work. In such case the receipt of an invoice or requisition shall be tolled to the date that acceptable good or services are delivered or provided, or the date that the impropriety is resolved.

F. Right to Payment. Subcontractor’s right to payment shall be expressly contingent upon the DDC’s approval of the work performed as set forth in the Agreement, annexed hereto and made a part hereof. 

ARTICLE 6
MISCELLANEOUS
A. Legal Fees. The prevailing party in any arbitration or litigation, as may be required, shall be entitled to its costs and expenses (including reasonable attorney’s fees) incurred in connection with said action, from the other party.

B. No Prior Agreements. This Agreement supersedes and replaces any prior agreements, representations or Communications between the parties relating to the subject matter hereof except those documents attached hereto as Exhibits, Riders, Schedules or Addendums, and constitutes the entire understanding of the parties and may not be changed, modified or discharged except in writing, duly executed by each party.

C. No Assignability. The Subcontractor shall not assign or transfer this Agreement or any interest herein nor shall the Subcontractor assign any moneys due or to become due to it under this Agreement.

D. Severability. If any provision, clause or article of this Agreement conflicts with the purpose or remainder of this Agreement, said conflicting article shall be stricken from the Agreement and the remainder of the Agreement shall be deemed enforceable.
E. Satisfaction of Contractor. Any provision of the Agreement calling for the “satisfaction of the Contractor” or “opinion of the Contractor” or “sole discretion of the Contractor”, shall be construed to mean the reasonable satisfaction, opinion or discretion of the Contractor, taking into consideration first and foremost prior dealings, this Agreement, the Prime Contract, and Contract Documents incorporated herein and made a part hereof.
F. Character and Timing of Work. Subcontractor acknowledges that it shall be bound to the Contractor by the same standards as set forth in the Agreement in the same manner that the Contractor is bound to the DDC.

G. Termination for Convenience. Subcontractor acknowledges that this agreement may be canceled at any time for convenience by the Contractor without any right to consequential damages. In the event this contract is terminated for convenience by the Contractor, Subcontractor shall be entitled to payment for all services and materials rendered by the Subcontractor up until the date of termination, subject to the DDC’s (or DDC’s agents) approval and acceptance of said work.

H. Risk of Loss. Subcontractor shall assume the risk of loss to any work it performs prior to Final Completion as defined in the Agreement to the fullest extent permitted by applicable law. 
IN WITNESS WHEREOF, the parties have duly executed this Agreement on the date first set forth above:

	Sub Contractor

	
	Contractor  

	
	
	

	(Printed name and Title )
	
	(Printed name and Title )
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